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STATE OF MONTANA
BEFORE THE ZBOARD OF PERSCOMNMEL APPEARLS

IN THE MATTER OF UNFAIR LABOR PRACTICE CHARGE NO. 17-98:

FREMNCHTOWH BIHICATION
ASSOCTATICN, MEASMER,

Camplainant,
FINDINGS OF FACT:
CORCLUSIONS OF LAW;
AND RECOHMMEWDED ORIER

WFER

FRENCHTOWH PUBLIC. SCHOOLA,
QISTRICT 40, FRENCHTOWN,
HMUNTANR,

e e e ™ il el i “sm” T

Regpondent .
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L. INTRODOCTION

On Gctober 15, 15957, the Prenchtown EBEdicatisn Asscciaticn
(hegociation) filed an unfair labor practice charge with the
Board alleging that the Frenchtown Public School Digtrict,
Digtrict 'No. 40, Frenchbtown, Momtana [(Dietrict) wvioclated
§ 389-31-401(2}, (4}, and {5), MCA., The Association alleged that
the Digbrict unilaterally changed a mapdatory subject of
bargaining by medifying a long standing practice of paying the
reglatration fee for courses offered for horizontal movement on
the salary aschedule and began requiring certain teachera pay
ragistration fess themeelves. IH particiular, in June, 1957, the
District nmotified teacher Kachy Gaul char it would allow her
horizontal movement only if she paid the registration fes for an
otherwlse acceptable course. The Associaticn alsc alleged that
the District actions viclated § 33-31-40%1 (1) and (%), MCA, by
retaliating against Gaul for flling a grisvance and prevailing in

an arbifration pursuant to a collective bargalining agresmant.




1 Hearing 0Ffficer Michael T. Furlong conducteod a hearxing on
3| cthis matter on October 7, 1998 at the Frenchtown Scheal,
1| Frenchtown, Montana. The Resgciation was represented by Harl
4| Englund, Attorney at Law, Wissoula, Montana. The District was
5| represented by Don K. Klepper, Ph.D., Missoula, Montana.  Kay
5| winters, Cathy childs, Patti Nau, ®athy Gaul, and Mary Brannin
7| appeared as witnesses for the Association. FPeggy Anderson
a| appeared a3 a witpess on behalf of the DiatricC.
) The Association's Exhibite 1 through 12 and District's
100 Exhibite A through T were agmittsd lnto-evidence., Parties
11 | completed submittal of post-hearing briefs.and reply briefs on
12°| Hovamber 19, 1998.
13| II. JIESHES
14 whether the District cosmitted wefair labor practices: in
i5l yiolation of § 39-31-401(1}), (4] amd (3}, MCA,
16 IZI. FINDINGS OF FACT
i7 1. The Agscciation is the oxeluslve hargalining
18 | represencative for certified staff employed by the Distrlet. The
19 | ‘neeociarion and the District have been parkbies Lo & seriea of
20| collective bargaining agreements for a number of years. On
21| Bpril 1, 1935, the hssociation and the Districtc pxecuted 8 thras
aa | year collective bargaining agreement which expired on June: 30,
23| 19398° (Respondent's Exhibit Al.
24 2 The ecollective bargalning agreement &atsblishes a
25| salary schedule, Id. at Appendix A, by which salary is based on
26 | an employes’s education and experionte.. Educational credice for
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IThis contrack was ln force and effect at the time of this
dlispute
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advancement on bhe sslary schedule are sarned In a variety of
ways. Teachera may earn college credits at an insticucion of
higher educaticn. In sddition, teachars have a continuing
aeducaticn requiremant: by which they must earn a0 cregits svery
Tiwa Yoard ko rensw Ehair teaching cart i ficates, Credits earned
Laking classeg that arve accredited for continuing education
units, alas known as renewal unite or recertification unite, may
ba uged for advancemant on the salary scheduls,

1 Section 7.4 of the collective Yargaining dgresment,
which gowverns. salary advancement, provides:

All eollege credits and/or renewsl units acceptable
Lewards Montana Teacher's Cerctification or renewal of
beaching cercification will be acceptad as additional
profegaional preparation to advance the teachers
praparacion status on the salary schedule to the

Bi = 45 lavel. Movement beyond the BA + 425 to BA + &0
lavel requires the gompleticon of a masters degree in an
educacicons related field or the eguivalent of (15}
additional quarker ¢redita nnﬁfur 150 pesnsmwnl GRi1Ls
completed after July 1, 1831. ALl eredits applied
towards movement from BA + 45 Eo BA + 60 and all
credite beyond the masters degree lavael must recelve
prior approval of the superintendsnt. These credits
will be based on the following critaria:

BA + 45 to BA + 60 1.) Graduate or approved
grdergraduate credivs andfor

refpewdal units within an
approved program focused on
gpecific educational coals
that fit a need of the

districk.
2.) Be ptherwiss accepted by the
superintendsnt.,
MA Eo MA 4 185-30-45 1.) Graduate or approved undergraduate

ocredits and/or ranewal units
focused on gpecific educational
goals that fit & need of the
district,

2.1 Ba otherwias accepted by che
sunaerintendent .
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a. In the past, the District has sporsored clasges -in
which teachers eamrmn credits for salary sdvancement. Since
July 16, 1%%5, the Digtrict has besn recognized by the Offies of
public Instructien as a "provider of professional developmert®
|Respondent *g Exhibit F) . The Disbrlct sponsors classes which
arn accredited for contimming educaction unibs. Also, the
niastrict hag paid reglstration fass for teachers who take ciagaes
fram other organizaticns; Prior te Mareh 1557, the District
never conditioned payment of registracion fees on whether the
applicant intended to use tha credlts for salary adwancement, nor
did it pondirion the wae of credite for salary acdvancement nn
whether it paid the registratlon fee.

-1 ¥athy Gasul has been employed ds a teacher within the
Digtriect and a member in good standing of the hesccintion since
September 1%35, In March 5, 1887, ghe learned of a =laas that
would he offered on April 17, 15937 by the Universikty <f the
parific entitled *"Simply Sceience.® 1L Was Gaulls uwnderstanding
rhat the District would pay the registration fea-for the class.

£, on Maral 5, 1987, Gaul sobmitted her inikial *Teacher
Requeat for Approval of Credit" Co the District for the course.
ko indicated on the form that she wished co nse credits for
galary advancemanl {complainant s Exhibic 2[AaY).

T on March 11, 19897, the District superintendent denied
Baul's reguest to us=e rhe credits for ealary advancement, atating
it would nat be allowed hecauge the Dlstrict was payang oOT
eontributing to the clapa. The Superintendsnt explaipsd that the
Digstrict wag willing to pay Che regqigtration fee for Ceachera whao

Jtrended the class but only on the condition that teachers not
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upe Ehie credits earned for salary adwvancement, Gaul onrolled and
gucceaafully completed the class. Tha Dlatrict paid the 45,00
regigtracion fee for Gsul.

H. on April 29, 1997, Gaul again scught approval for use
of the credits earned for salary advancement (Complainant's
Exhibile 20 . on, May L&, 1887, Ehe Digkrict superiptendent
approved the requeat on the conditicn thar Gaul pay Ehe
registration fee. ©Cn June 5, 1937, Gaul reimburased the Distrieckt
in tha amount of 549,00 for the cosBt of the registration fee.

- B8 According to the Assooiation's president, Mary Brannin,
and Asscciation's grievance officer, Cathy Childs, this was the
fivar fnseances fn whicl the Digericr based the decision o
approve the credits solely on whethexr the Distriect paid che
registration fee., Childs prepared a list of classes either
pponsored by the District or paid for by the District which
included examples of teachers whe used the eredits earned for
aalary advancement {(Assoclation Exhibit &) .

10. Patrigia ¥au is-aleo a teacher employed by the
Bintrice. Hou akbbended the Y"Simply Science! claoss on April- 17,
1997. The Dlatrict pald the registration fee for the claas
(Complainant Exhibit 5). The Digtyict also approved tha coursee
cradlit Nau sesryned for advancement on the salary schedule.

11. ©On June 7, 1257, the Association filed-a grievance
pursuant to Seoction 7.4 of the collective bargaining agreemsnt
[Digkrict Exhibitc Al on behalf of Kathy Gacl which stated:

The Frenchtown Education Association files this grievance on

behalf of Kachy Gaul, This grisvanca concering i opne-credit

workshop which Mre, Gaul attonded opn Apcil 15, 1937, The
credit was approved by the superintendent, Me, Jobo

Hargrove, with the stipulation that Mra, Gaul would pay the
pntire cost of the workshop and the university credit and
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would not be sligible to uee Bisgnhower funds- to cover the
workshop portion of the fee, IE ig our belief that this
policy is in violation of dur collactive bargaining
agreemetit, Frenchbown Sehool Districk {40 Master Cootrack,
including, but not limired to Article VIT, Professional
Compensation, Section 7.4, Recognition for Rdditiomal
Freparation, as well as the school district'a past practice;

The following relief is soughk:

[3} The disbrick will reimburse-Kabhy Gaul Eor the . workshop
poreion &f the fee (549.00), while atil]l approving the
eredit for advancement on bthe salary schedule.

[2} The district will make the grisvant (¥athy Gaul} whole
for any losses and will provide any rellef called for.
Exhibit 3 [al .

12. 'On June 12, ¥997, Peggy L. Anderson, Elementary
Principal, wreokte to Mary Brannin, Asscciation Orisvance
Rapresenbacive:

In responsse to your letter received June 7, 1397, concerning
the grievance filed on behalf of Fathy Gaul.. It is pot
within my level of administratiwve regponslibilicy to resolwve
Ehig igsua. The final decisicn for this reste with the
superintendent of Schools per the Master Agresment, Article
Vi1, Section 7.4, pages 1l and 12. Exhibit 3b0).

13. On Juns 17, 1997, Mary Brannlin, Association Grievance
Representative, wrote to Superintendent Haragrove and stated;

The Frenchtown Education Asscciation wishes to appeal to
Level 11 the grievande filed on behalf of ¥athy Gaul. The
grievance wag denfed at Level I by the prineipal, Dr. Peggy
Andersoen, on the grounds that 8 decision on this macber was
ot within her lewsel of administrative responeibilicy. This
inicial denial was received by tha F. E. A. on Juns 12,
1937, We would like to now proceed with the Lewvel 11
meacing as sccn as possible, Exhibit 34ay,

14.  Superintendent Hargrove pcheduled a Level IT grievance
mesting for Saul for Wonday, July 7, 1987. The meseting was
gubgecuently rescheduled and conducted on July 2, 1827,

15. -On July 15, 1337; Superintendent Hargrove notified the

Association grievance representative by letbter CLhat he was
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denying che grievance at Isawvel II indicating he could find no
breach of concract language to support the Association's
allegations.

iB. Ui July 23, 1987, daul submitbed & written: appeal to
Superintendent Hargrove whlch stated:

I wish to appeal both the S-credit and the l-ecredit

grievances to Level ITI, the Board of Trustees., I belleve

it would be more convenlent for averyone imvolved if boch

grievances ware scheduled for the same board meeting., I

know Ehat Cathy Childs has already talked to you regarding

the fact that semn of fthe poople who-nesd to-be at this
mecting are unavailabple curing the last two woerks of Ju]y,

I jusk wantsad Lo let yvou know Chat T do sot mind waiting

until sarly Beptembear to gcheduls the grievance meeting wich

the Board of Trustess: Please notify Cathy Childa, Mary

Brannin, and mysali ag to when thisa board meeting will be

held.

17. Initially, the Level 111 grigvance was scheduled to be
heard st the July 28, 1207 Bpard mesting, However,
Superintendent Hargrove (nformed the Rssociatiosn representakives
that the Beard members would not ke avallable to meet untcil late
in Septembaer 1297, Thearefore, the lavel I[1]1 grisvance mesting
got For on July 28, 1997 had to be canceled, Both parties agrosd
e pogatpons the matter untill the Board mesting in lace September
ES987.

1B, omoWduly 22, 1827, the Agnociation grisvance
repregenbak ive Mary Brannln wrobte toe Dennis Hutchison, Board
Chatyr, and stated:

The Frenchtown BEducation Asscciation wishos to appeal Lo

Level 111 the grievance filed on behalf of Kathy Gaul in

regard to the one-cradit class. This grievance was denlied

ab Level II by bthe superintendsnt, John Hargrove afrer g

meeting wag held on July %, 19397, in accdordance with the

grievance procedure In the master agresment,

We would like bo Bchedule this meeting along with the  Level

111 meecing on the sabbatical credits at the same time. We
would be willing to wait until a September date should this

=
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be more convendent for the board memberd. Please contact

cathy Childe or myself ag to-a possible mesting Lime,

Exhibit 3 (£},

13, 0On September 2, 1997, the partles agresd ta & hearing
concerning the Gaul grisvances at the board mesting acheduled: far
September 24, 1337. Both parties agreed that there were two
geparabe grievances Bo b heard, one invalving the one credit
"Eimply Science® clapg, and one invelving credit for the miltiple
graduate classes she had completed during her sabbatical.

20, ©n September 24, 15%%7, the Board conducted the level
I1I hearing on the grievance,. At the hearing; the Association's
rapregentakbives gtated that rthey wers not advancing the grisvance
under Article VII, Section 7.4 (Complaimant'a Exhibie A}, as they
had previcusly indigated. Hather, the Associlation advanced the
griavance to Level TTI1 baged on tho contention that the District
had unilaterally changed the past prackice concerning payment of
couras reglabration fesa for the teachera,

21. The Board denied the Asscciation's reguest for a ruling
an pagt practico, contending thers was no maintenance of
Atandarda Landuags faund 1in “he contTacte doticerning thak issiue,

The Baard determinsd that pursuant ta Section 13.47 af the

contract, the partiss were precliuded from bargaining concerning

“13.4 Soope of hgresment

This Aagreemsnt conetitutes the entire agreement between the
parties and no verbal statements or past practices suporcods any
of ite provisions.  Any amendment supplemental hereto cghall not
Ba binding LFY ==y cither party unlenn exesubted by Ehe parkies
horeto.  The partiss further acknowledge that during the courae
of colleckive bargaining each parcy has the unlimited right and
apportunity to offey, discuss, accepkt or reject proposals.
Therafore, for the term of this Agreement, no further collective
bargaining ghall be had upon any provisicens of this Aogreement,
nor upon any subjsct of collective bargaining, unless by mitual
consent of the parties hersto.
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the issue of past practice during the term of the contract
without mutual consent of che partles. On Ockober 3, 1997, the
District formally motified the Assoclation by lekbber Lhak Ehe
Board-denied the Gaul grievanocs st lewvel III.

22, The Association responded to Superintendant Hargraove on
Detober 13, 18587, as Follows:

In splite pf the fack that the Association is dissatisfied
with the decision of the Board on this grievanco, we will
not be submitting che grievance to arbitration, Instead,
the hezociation will file Unfaily Laboar Prackice charges
againet the School District with the Bosrd of Personnel
Appeals,

W Rave maGe this decision because both law and contract
reguire us to pelect a single course of action at this atage
of a digspute and we balleve an Unfair Labor Practice charge
bo be preferable bo arhitration in this case,

Please be advised that this cholece dossa not constitute a
walver of our righte to pursue thip cagse vigarously
including making any arguments in the Unfsir Labor Practice
charge that we might have chosen to make in arbitration.

23. The hsspclatlion filed TULE 17-98 on Ootober 15, 1557,
accusing the Board of a wiclation of the contract for nob paying
the workehop fee, and of retaliation. - Specifically, the
Aspociacion charged:

The defendant Schosl Disreier wislated 3%-31-401 (1) and
[5}, MCA, when it unilaterally changed a mandatory subjeect
of bargaining by unllaterally modifying a long standing
pracbice of paying the registraticn fea for courses offered
for horizontal movement on Ehe galary schedules and began
regquiring certain teachers to pay the registraction fee
themselwes, In particular in June, 1287, the School
Disbrict necifiod: teacher Xathy Gaul that i1t would allow her
horizontal movemant anly 1iF she pald fhe registration fee
for an obtherwise aecepntable couras.

The School District vwiolated 33-31-401 (1) and {4, MCh, by
retaliacing against teacher Kathy Gaul for filing a
grievance and prevailing in an arbitration pursuant to a
Collective Bargaining Agreement. In particular, the School
District reguirnd Kathy Gagl to pay for zeglistration when it
did pot reguire obher tedchers to do 80,
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The Agscciaticon acught the follewing remady:
Cazgae and desist from making unilateral changes in mandatory
pubjecte of bargaining, reinetate the practice of paving for
the registration fee for courses taken for horizontal
mavement and reimourse Xabhy Gaul $4%.00 for payment of
regiskration fee for class for horizontal movement,

Caaga and desist from recaliating agalsiar Harvhy Gaul For
exarciaing her rights under ths law.

Additicnally, tha School District 2hall post an appropriate
notice informing employees that it violated the law and thar
it will gease from continuing to do so,

#, Gaul and the Association assert that the DigbErict's
decision not to pay the regiscration fee for ehe "Simply Science®
courge regulted from hostilicy towards Gaul, which began when dhe
aontested a decision denying her request for sabbacical leave.

In the fall of 1%%%, Gaul applied for sabbatical leave as
grnviﬂ:d for in Section 8.6 of Ehe callective bargaining
ggresment do she could atcend the Universicy of Honbana. The
Digtrict denied her regueskt.

25, Gaul filed a grievance regarding her leave Tequest
though the husoclation,

2&. The grievance wag praocessed through the grisvance
procedure to arbitration in accordance with the provisions of the
collective bargaininog agreement. ‘Following the arbitration
hearing, the arhitrator ordered the District bo grant Gaul &
sabbatical leave far the school year 1537-98, based on har
Cotaber 26, 1995 leave reguest for the 15%36-1997 school year,
which the board improperly denied. {(Associakion Exhibic 7).

27, Following the arbitratar's ruling, the Digtrice
notified Gaul that she was to [allow application procedures no

later than Nowvember 1, 1956, if shs was planning to reguest

=10=
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gabbatical in accordance with the arbitrator's decledon
{Complainant Exhibic B) . Gaul respeond=d that she inrended ro
accept the leave and that according to the arbicrator'e declslon,
ghe -nesd onok apply again,

2B, The supsrintendent appointed a review commitbee to make
& recommandaticn ag to whether Gaul should be allowed sabbatical
leave. The Districk asked the Associstion to participate in the
review. However, phe hsgociation declimed, referring to the
arbitrator's order granting che sabbatical leave [Complainant
Exhibit 12,

29, On - April 14, 1399, Gaul submitted an applicatiem ba
have the credits earned from courses taken during the first
semester af the dDabbatical dsed for salary advancement
(Complalnant Exhiblt 10). The Distrlct denied Gaul's roguest
because the credita were earned durlng the sabbatical. ha s
rosult, the Association filed a grievance which was proceasad
through the grievances procedurs and arbitration. Ths arbitrator
ruled 1n the Ressociation's favar.,

30, Gaul subseguently applied to have the cradits aarned
for some courses taken during the second semester of the 1397-%8
school year sabbatical used for salary advancemanl, The District
also denled the reguest., Again, the ksscciation filed a
grievance under the collecktive bargaining agreement. At the time
of the hearing, that grievance was scheduled to go Lo
arbitration.

31, Elementary Bullding Principal Peggy Anderscn informed
the elementary teaching staff in February or March 1397 that if

they took tha "Simply Science® class for salary advancement, Ehey
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would be requaired to pay their own registiation fees, Anhderson
alapo discusaed thia Llasue with Gaul and other staff members on
April 315 and April 22, 1987 doaring faculiy mestinos. Anderson
indicated that the District wde attemprtling te standardize 1t
policies on paying for creditcs.

32. The District paid the registration fee for: teacher
Patricia Nau for a course entitled "The Learning Workshoep® in
Poxril 1927, (District Exhibit H]. Tha District maintained it
pald Mau's registration fee in addition to letting her receive
salary schedule advancement on the basis that she was receiving
Eigenhower grant money, Gaul was not receiving Eisonhowar money.
IV. DISCUSSION/RATIOMALE

A. Refupal to bargain in good failkh (vielation of
E 35-31-401{1) and (5}, MCA}

Montana Law reguires public employers to bargain
callectively in good faith with labor oroapizabtions representing
thaely amployees on issues of wages, houra, fringe bBsnafiegs, and
other conditiona of employment. §3%-31-305; MCA. The fallure to

argain collectively in good faith is-a violation of §F 39-31-
40145), MOA,

The hssacistion alleges the Distriet viglabed § 39-31-40L{1)
and {3) MCA by unilaterally changing a mandatory subjsct of
bargaining. Specifically, Association alleges that the District
denied to pay Gaul's reglstrabion fe= for the "Simply Scieangan
coucse basauss ahs aelected Co use the earned credit for salary
gdvancement. Thus, it forced the Association to accapt a change
in ‘a long: standing past practice of the Districe paying the

rogistration fes while allewing che bteachers to use the credice

_12_
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for salary advancement without further bargaining during the term
of the contract.

The Digtrict denies that ik changed its practice. It also
contends Lhak bthe Association waived its pight to bargain by not
requedsting bargalning sooner, and bthat under Section 13.4 of Ehe
callective bargalning agreement (which it refers to as bthe
contract's managemant ‘rightse or "zipper" clause), there ig no
maintenance of standards language concerning "past practice.”
Therefore, the contrzact is "zipped” and the association waiwved
its rights te bargaln over chia fasue,

The Montana Supreme Court has approved the pracbiecs of the
Board of Personnal Appeals in using federal court and National
Labor Relations Buard (NLRB! precedent as guidance id
Interpreting the Maontana Colleclhive Bargaining for Publig
Employees Act. ZState eX red, Bogxd of Pergonnel Appesls v,
Districk Courkt, 183 Mont. 223, 596 P.2d 111%, 103 LERM 2297
$1292) ¢ Ieampbers Local Bo, 45 . State ox rol. Boarnd of
Personn=]l Appeals, 155 Mope. 272, £35 P.2d4 1310, 1i0 LRRM 2012

(1981) ; L F i ITE], 21T Mong:
13, &86 P.2d 183, 115 LERM 26B211584),

The basic, fundamental purpose of labor relatione is the
good £aith negotiation of the mandatory subjeckts of bargaining--
wages, houra, and other terms and econdicions of esplayment, For
an employer to makse unilatersl changes during the courss of &
collective bargaining relationship concerning mandatory subjocta
of hargaining is eonzidered a vislation of the regquiresent of
gacd faich bargaining. NLEB v, FKatz, 36% .U.5. 736, 50 LERM 2177

{LBE2) .
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The colleckive bargaining agreemsnlk contained provisions
bargained for by the parties which governed salary advancemsnt
and which did net cendition the use of the credits for
Advancement on whether the District had paid any of the costs.
MMehsugh bhe contract contalpned gensral language allowing the
guperintendent to determine the acceptabllity of classes Eor
salary advancement, the District never conditioned acceptanece of
clasges for credit on whether it paid the costs prior to che
request By Kathy Gaul in March 1997, The District had a long
acanding praccice of allowing classaes to be used for credic if
Lhay mat ktha other criteria of Sectlon 7.4, The District has not
identified a single instance prior to the lncident invelwved which
raquired 3 teacher to pay the registration fee in order to
remcaive courss ocreadits for gailary advancement .,

Although the law reguires good faith bargaining prior ko
changas in mandatory subjects of bhargaining, the parties to a
gallective bargaining agreement may waive their right to
bargaining during Lhe term of an sgresment. The Discrict relicgs
on Seation 13.4 or "zipper clause” of the collective bargalining
agreament to support the assertion that the Assgciation waiwvad
ite right to Pargain over the matter. & zipper clausa must maet
the standard of any other form of walver., Angelus Blagk Co.,
250 HLEB -BEB, BTT (108G .

In genseral, & zipper clause is an agreement
by the parties to preclude further bargaining
during the term of the contract. If Ehne
zippaer clause contains clear and unmistakable
language to that effect, the resule will be
Ehat nelphars party can force the other parcy
ke bargaln, during tche cerm of the contrackt,
about matters encompasged by the clause.

That is, the zipper clause will "shield®” from
a refusal to bargain charge, a party to whom

=14 =
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guch a bargaining demand is mads. Similarcly,
uttder asuch a clause, neithar parsty can
unilacerally inatituce, during the term of
the contrackt, a proposal concerning a matter
encompagsed by the clauge. That i3, the
zipper clausse cannot be used as a "sword" o
acoonplish a change from the status guo,

o () -Teale ¢ 306 MLRE 281, 283 [1932}.

The Board has upheld the use of zipper clauses similar to
the cne contained in this agreement in support of a Einding ehat
a unicn waived its ‘right to collective bargaining. Montang
Bublic Erploveod Association w. Dopartment of Justice,

ULP Mo, 17-B7(109BE).

In The Megd Corporatiopn, 318 NLRE 241, 1995 WL 461270
11885) , the National Labor Relacions Board found char
implementing changes in working conditions in this manner
constituted an unfair labor practice, Soth the Asscciation and
the District walwved their rights bo bargaining during tha term of
the agresmant. This olause protects emplovees Lrom unilateral
changes in working conditione. By agreeing that one party cannct
torce another party to bargain, the parties have agreed to
maintaenance of the stabus guo withoapt excepbion. HWeither party
may changse the contract or an established practice wilthout firat
bargaining. Since neither party is obligated to bargain, neithar
parcty . can change the consrack or an =astabliphed practice,. . The
¥ipoer clsuss Ln thi=. case precludes the DisErict Iram
tmplementing new terms or conditicons of employment, in the
abgence of assent by the unicn. In other words, an agreement
that neither party is obligated Lo bargain is a double-cdged

gword. It appliss bo both parcies and because neicher can be

forced bo bargaln, neither ean force the other to accept a change
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in the skatus quo. The Ffact that the Associacion 4id not regqusedat
bargalning is irrelevant. The distriect cosmitted an unfair: labar
practice when it unilaterally changed 3 term of amployment
without bargainireg.

H. Retaliation (viclaticn of § 3%-31-4011(1}, MCA}

The Association alleges that the Digerict's dacision to
condicion approwval of Gaul's Simply Scienes credita for movemsnt
an the salary dchedule was motivated by retaliation for Gaul's
grievancas under the collective bargaining agreement:. It ia an
unfair labor practice for an employer to "interfare, restrain, or
coerce employees in the exercige of the rights gquarantesd in
39-31-201." § 39-31-401(1), MCh. The filing and proceseing of
griovances, whether according to the terms of a collective
bargaining contract ar informally £n the absence of a mencracek,
is cancertad activity pretected by § 39-31-201, MCA, and any
denial of contractual benefits based on the ecployes's filing of
grievancee ia therefore a violation of § 35-31-40141), MCA.
Eolumbia University, 236 NLEBE 793 [1978) ; John Sexton & Co.,

217 WLRB B0 {1975)r Erpst Bteel Cowm., 213 NLREB 78 '[1974);
Anrergoro Contractors, 157 NLRB 12535 (19661 [holding that
individual activity involving peaceful attempts to enforce
collective bargaining agreement is protscted concerted accivicy),

The NLRB'e well geltled rule i that motive is not a
oritical elempnt in a charge of interference, coercicn or
intimidation for protected acbivity:

Interzereﬂcgr restraint and coerccion under
-Baction 8(a) (1) .of the Act does not turn on

thie emplﬁy&r 8 mebive or on whe:h:r thn
coercion suceeed or failed,

HhﬁhhEI_‘hE_EmElﬂiﬂE_ﬁEEﬂEEﬂ_lﬂ_ﬂﬂﬂﬂHEL
which. JE mav regsomably b gaid, tends to

i




I -
E
T
1

Tightn undex the hct.
2
Apgrican Freighbwsws Co,, 124 KLRB 14&, 147 (155%), [emphasis
1
added] .
i
5 Put ancther way, the law does not reguire the charging party

64 prowve subjective intent, Rather, the test is an objective cng --
7| whather the emplcyer engaged in ceonduct which, a reasonablsa
B4 perscon would conclude, tendes ro Interfere with the free exercise
91 <f the rights of the amoloyesa,
1o In ice charge, the Associaticon contends that there 1B a
11| clear pattern of bDistrict abuse of Gaul beginning when she
12| challenged the decinion nat to grank a sabbatliecal leave. The
13| Asmociakion allegesa that the charge is further supported by the
14| fact thart after Gaul challenged the District's decision, an
15| arbitrator ruled in her favar, Howewver, thae Distrier dendal of
16| Gaul's reguest for approval of credice L8 at 1gsus in this case,
17] The hssociarion believes that it did-so in retaliation for-her
18] pursuit of her contract grievances to arbitration.
13 Taking an agverse aosployment actlion against an employes
20| based on the £agt that ghe has Eiled a grievance under the
21| Collective Bargaining fictk wioclates § 39-3L-4D014{1) and (3), MCA,
232 - 1] : 198 Mont, 342, &4 P.2d
23 512 (1582), -Gaul filed her first grievance concerning her
24] sabbatical in January of 1996:. The arbirrator yuled in her favor
251 in September 199&. Despite the District!s initial sffort ke
26 reguire her te reapply for the sabbatical, Gaul teook her

o7l gabbaticsl in accordance with Ehe arbitraror's decisicn. The

26| District denied Gaul's reguesr to use the Simply Science credits

e —
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on Marxch 131, 1997, The evente which gave rise to Gaul's second
and third grievances ocourred afcer March 11, 1397. The timing
af the eveants does not support a finding of recaliatory treacment
ar Suggesk Inkerferance with employee rights under the Act.

45 Alleged wviolation of §39-31-401(4), MCA.

The Asscclation also alleges 2 wlolatien of §33-31-401 (4],
MCA, Meither the svidence nor tha arguments of the Asasciastien
establish a viglation of this provision, At hearing, the
Digtrict maintained that its purpose in doveloping guidelines
which prohibited using credicta foarm the Simply Science course for
galary advancement was Co ftandardize ivs polisles, This
ratlionale ia troubling in view of the facc chat the Diserict paid
for Patricia Mau to take the olass and allowed her to usa the
credirs., Tt alse paid for Nau to take ancther course. Howeavar,
on balance the evidence does nat establish either retaliatory
intent or that the conduct tended to incerfere with the freea
exercise of employee rights under the Collective Bargaining Act.
e CONCLUSIONS OF LAW

15 The Board of Perscnnsl Appeals has jurisdiotion in
these matters pursuant to § 12-31-405, MCA.

2. The Districk wviolated § -39-31-401{1]) and (51, MCA; by
iks action of unilarerally sBltering a mandatery subject of
hargaining:

e b The District did not interfere with, restrain, or

coerce Kathy Gaul imn vioclaticen of § 3%-31-40% (L) and §4), MCA,
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VI. ERECDHMEWDED OFRDRER

The District f8 hareby ordered:

1. To rescind the rule requiring teachers to pay the
registration fee for classes if thay internd te use the credits
earned for salary advancement ;

2. To reimburse all teachers who were requirad to pay the
registration fes for classess solely because they intended to use
for credit for advancement on salary schedule;

4. To cease the practice of unilaterally altering terms
and candition of employment subjsct to the collectivs bargaining
agreemaent without chtaining the agreement of the Assecistion tao
bargaining;

4. To reinstate &all leava taken by teacher to participate
in these proceedings;

Lo To post copies of the nobtles contained in Appendix A at
conepicucus places, ingluding all places where notices to
amployses are eustamarily posted, at the school digtrict for a
period of &0 days and to take reasonable sceps bte ensure that the
notices are not altered, defaced or covered by any aither
material.

DATED this _:i_____ day of June, 1999.

BOARD OF PERSONMEL APPEALS

By Lh;l#&#AJE‘ﬁ‘ o = pealien 4

MIMHAET. T.  FORELORG i
Hearing Officer
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